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Learning From Wall Street’s E-Mail Nightmare:
Discovery And Admissibility Of E-Mail

By Patrick J. Burke

Wall Street firms have learned a
painful lesson about e-mail over the past
months, and corporate investigations
and discovery likely will never be the
same. Their e-mail nightmare is a wake-
up call for in-house litigators in all
industries. There was a time when
lawyers might reasonably have advised
their clients to purposely keep e-mails
inaccessible to discourage intrusive dis-
covery. Recent events demonstrate that
the days of avoidance are gone forever.

Because nMatrix offers the leading
proprietary software for converting e-
mail into databases for archiving and lit-
igation support, we have become
familiar with many of the pertinent legal
issues. This article provides a short
overview of the federal requirements for
discovery and admissibility of e-mail,
with recommendations as to the technol-
ogy lawyers should demand to help
them confront the challenge of e-mail as
evidence.

Discovery Of E-Mail
In Federal Litigation

Discovery of e-mail in federal civil
litigation is becoming broader and more
common. Though the Federal Rules of
Civil Procedure do not refer to e-mail
explicitly, courts agree that e-mail is
plainly within the scope of materials that
must be produced in connection with
voluntary early disclosure under Rule
26(a)(1)(B) and discovery under Rule
34" Beyond that broad conclusion,
however, there is little consensus on
how such disclosure and discovery of e-
mail should be conducted.?

Volume of e-mail to be produced.
Responsive e-mails often dramatically
exceed the number of responsive tradi-
tional paper documents, particularly
given the large numbers of “backup”
copies of e-mail kept by companies
(hence the importance of de-duplication
capability in e-mail archiving technol-
ogy). Given the massive volumes,
courts often apply the “proportionality”
limitations of Rule 26, which authorizes
limiting discovery where “the burden or
expense of the proposed discovery out-
weighs its likely benefit....” *

Mode of delivery. Paper has been the
standard format for years and is often
preferred by respondents because it is
more difficult and expensive for oppos-
ing counsel to manage, and because
printed e-mails do not include the meta-
data that can contain valuable informa-
tion.*  Gradually, litigators are
recognizing the irrationality of convert-
ing e-mail into paper and back. Rules
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26 and 34 are silent on e-mail and how it
should be produced.” Courts have yet to
find consensus on the appropriate format
for delivery of e-mail.® Nonetheless,
courts have increasingly ordered — and
parties have increasingly agreed to —
the production of e-mails in electronic
format. Courts have variously ordered
production of e-mails in electronic for-
mat,” or arrived at some compromise.®
How to organize e-mail produced in
paper format pursuant to Rule 34. Rule
34 states that a party shall produce doc-
uments for inspection “as they are kept
in the usual course of business or shall
organize and label them to correspond
with the categories in the request.””’
How does one meet either of these two
requirements with respect to e-mail,
where with the click of a key individuals
can reshuffle their e-mail folders many
times a day? The law is not settled.

Duty To Locate And Preserve
E-Mail, And Sanctions For Failure
To Produce Discoverable E-Mail

At the onset of litigation, it becomes
the duty of the firm’s attorneys to iden-
tify and preserve e-mail that may be
required to be disclosed under Rule
26(b)(1) and Rule 34, i.e., e-mails relat-
ing to the claim or defense of a party to
the suit. In the initial voluntary disclo-
sure phase, Rule 26(a)(1) is read in tan-
dem with Rule 26(g)(1), which imposes
a duty of reasonable inquiry in connec-
tion with mandatory disclosures, with a
party deemed put on notice of e-mails’
possible relevance once litigation has
begun.” Once litigation is imminent or
has commenced, severe sanctions may
be imposed for the destruction of rele-
vant e-mails." These sanctions are wide-
ranging under Rule 37 (or under a
court’s inherent authority), but must be
proportionate to the circumstances sur-
rounding the failure.”? However, a com-
pany’s culpability in failing to adjust or
stop its record-disposition practices due
to pending litigation may be mitigated if
the requesting party fails to notify the
responding party to do so in a timely
manner."

Admissibility Of E-Mail
In Federal Courts

E-mail generally faces two objec-
tions to admission as evidence at trial:
hearsay and foundation (authentication).

Clearly e-mail is an out-of-court state-
ment and, if it is offered for the truth of
what it asserts, it is likely to face an
objection on the grounds that it consti-
tutes hearsay. Hearsay is not applicable,
however, where e-mails are not being
offered for the truth of what they assert,
but merely to impeach the credibility of
witnesses.

Admission Of E-Mails As Exceptions
To The Hearsay Rule

The most viable and frequently used
hearsay exception with respect to e-mail
is to characterize it as a business record
under Federal Rule of Evidence 803(6)
(“FRE 803(6)”), the “business records
exception.” " Not all e-mails, or all
business records, qualify under the busi-
ness records exception, which consists
of five elements: (1) the record must be
kept in the course of a regularly con-
ducted business activity; (2) the particu-
lar record at issue must be one that is
regularly kept; (3) the record must be
made by, or from, information transmit-
ted by a person with knowledge of the
source; (4) the record must be made
contemporaneously; and (5) the record
must be accompanied by foundation
testimony. "

Foundation: Authentication
Of E-Mail

All documents admitted as evidence
must first be authenticated.'® Computer-
ized business records are admissible
under essentially the same conditions as
non-computerized records; no additional
authenticating evidence is required just
because the records are computerized.'”
In the case of documents admitted pur-
suant to the business records exception
to the hearsay rule, the Federal Rules of
Evidence require the testimony of the
“custodian” of the information or some
“other qualified witness” that the e-mail
was “kept in the course of a regularly
conducted business activity, and if it was
a regular activity to make” such docu-
ments.” The foundation witness need
not have been employed by the organi-
zation at the time the e-mail was written
and sent, so long as he or she can testify
to the recordkeeping practices at that
time."” In fact, it is well worth arranging
in advance that a knowledgeable repre-
sentative of your e-mail archive soft-
ware provider be prepared to act as a
foundation witness with respect to the
admission of firm e-mail as business
records.”

When seeking admission of e-mail
pursuant to an exception to the hearsay
rule other than the business records
exception, e-mail must comply with the
general requirement of FRE 901 of
authentication prior to admission. “E-
mail messages can generally be authen-
ticated by the same types of
circumstantial evidence that are used to
authenticate any other correspon-
dence.”* Paper copies of e-mails pro-
duced by a party during discovery may
be authenticated by the very act of their
production.”

What Lawyers Should Demand From
E-Mail Archive Technology

In-house counsel should view smart

e-mail archiving technology as an
opportunity for their law department to
save their business clients significant
costs whenever investigations or litiga-
tion arise. These savings will come
through swifter and less costly fact
investigations and more cost-effective
production of materials to regulators and
adversaries. Here is the checklist of fea-
tures in-house counsel should seek in an
e-mail archive system:

e Same-day capture of all employ-
ees’ e-mail.

e E-mails go directly into a fully
searchable, image-enabled database.

e Ability to apply privilege/witness/
issue coding to e-mail in the database.

e Ability automatically to monitor,
identify, and route potential problem e-
mails for immediate compliance or
investigatory examination.

 Ability to bates-stamp, affix labels,
and organize e-mails for production to
regulators, adversaries, and outside
counsel.

e De-duplification of e-mails
collected.

 Strategy for authentication at trial.

The right e-mail archive technology
offers a smarter and more cost-effective
system to monitor compliance, satisfy
investigators, comply with discovery
requests, and secure admissibility of
critical evidence in litigation. A choice
of technology that ignores the attorneys’
checklist of desired features puts all of
that at risk, and could well cause the
firm tens if not hundreds of millions of
dollars in avoidable costs.
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